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Supreme Court Decisions 2008-2009 Term
As the Supreme Court closed out its session on June 29th, I wanted to take the opportunity to look back at some recent decisions of the Court, which we can use in our business and employment law classes. I have listed the cases in the order in which they were decided.  


1. Altria Group v. Good
Issue: Pre-emption

Held: A state fraud claim against cigarette manufacture’s advertising was not pre-empted by the Labeling Act’s pre-emption provision. “When the text of an express pre-emption clause is susceptible of more than one plausible reading, courts ordinarily ‘accept the reading that disfavors pre-emption.’” 
2. Herring v. United States
Issue: Exclusionary Rule

Held: Exclusionary rule does not apply where police conduct was not intentional and application of the rule would not deter future misconduct. “To trigger the exclusionary rule, police conduct must be sufficiently deliberate that exclusion can meaningfully deter it, and sufficiently culpable that such deterrence is worth the price paid by the justice system.” 

3. Crawford v. Metropolitan Government of Nashville and Davidson County
Issue: Retaliation in a sexual harassment case.
Held: The retaliation provision of Title VII applies, even if the person claiming retaliation did not affirmatively act to report the harassment. In this case the woman claiming retaliation was fired after disclosing during an internal investigation, and in response to a question, that she had been sexually harassed by a director of the employer.  
4. Pacific Bell Telephone Co. v. Linkline Communications, Inc.
Issue: Anti-trust – Price Squeeze Theory
Held: Plaintiff alleged that the defendant, from which Plaintiff purchased services, was violating anti-trust law by squeezing the plaintiff’s profit margin. This was allegedly accomplished by Defendant charging too much for wholesale services and too little for retail services. The Court rejected the price squeeze argument, where Plaintiff is not compelled to purchase wholesale from the Defendant. 
5. Pleasant Grove City, Utah v. Summum
Issue: Government speech vs. private speech
Held: Pleasant Grove City refused to allow a religious group by the name of Summum to erect a monument related to Summum’s religious beliefs in a city park. The park already contained eleven monuments, including a Ten Commandments monument. The Court upheld Pleasant Grove’s decision to not place the monument in the park, arguing that the decision over placing monuments in a public park is “government speech” and not private speech. As such it is not subject to strict scrutiny. The issue of whether the previously existing Ten Commandments monument was proper was not before the Court.

6. Wyeth v. Levine
Issue: Pre-emption

Held: A state personal injury claim based on inadequate warning in the labeling of a drug was not pre-empted by the federal requirement that drug labels must be approved by the FDA. There is a provision which allows the amendment of labels and FDA approval after the fact. Wyeth could have employed this provision. There was no evidence to suggest that the FDA would have rejected such a change to the label. 

7. Entergy Corp. v. Riverkeeper, Inc.
Issue: Agency interpretation of statute.

Held: The EPA’s interpretation of the term “best technology available” to include a cost benefit analysis was reasonable. An agency’s interpretation should be sustained as long as it is reasonable. The interpretation does not have to be the “best” interpretation of the statute. 

8. 14 Penn Plaza LLC v. Pyett
Issue: Enforcement of Arbitration Clause.

Held: A union agreed to arbitration for resolving discrimination disputes during the process of collective bargaining. The Court found the result straight forward. The union agreed to the arbitration provision, presumably in exchange for treatment in other provisions. The agreement was freely negotiated. Union member are bond to follow the arbitration clause to resolve discrimination disputes. 

9. Caperton v. A. T. Massey Coal Co., Inc. 

Issue: Recusal Requirement for Judge 

Held: After corporation lost $50 million jury verdict, the principal of the corporation spent $3 million in support of election of judge to the court, which would hear the appeal of the verdict. The candidate won the election and refused to recues himself from the appeal. The Court overturned the jury verdict. In this decision, the Supreme Court held that in this situation a judge is bound to recues himself from the case. There is not a requirement to show actual bias. 

10. Boyle v. United States 

Issue: RICO – Definition of “Enterprise”

Held: “The question presented by this case is whether an association-in-fact enterprise must have ‘an ascertainable structure beyond that inherent in the pattern of racketeering activity in which it engages’ . . . This question can be broken into three parts. First, the enterprise must have a ‘structure’ that, under RICO’s terms, has at least three features: a purpose, relationships among the associates, and longevity sufficient to permit the associates to pursue the enterprise’s purpose.” 

11. Gross v. FBL Financial Services, Inc.
Issue: Age Discrimination – Age as “a” factor vs. Age as “the” factor

Held: “The ADEA’s text does not authorize an alleged mixed-motives age discrimination claim. The ordinary meaning of the ADEA’s requirement that an employer took adverse action ‘because of’ age is that age was the ‘reason’ that the employer decided to act. . . . To establish a disparate-treatment claim under this plain language, a plaintiff must prove that age was the ‘but-for’ cause of the employer’s adverse decision.” 

12. Safford Unified School District #1 v. Redding
Issue: 4th Amendment – Student Strip Search

Held: The court held that strip searching a student violated her fourth amendment rights, where the contraband sought was not of a particularly dangerous nature. The Court found: “Here, the content of the suspicion failed to match the degree of intrusion. Because [the principal] knew that the pills were common pain relievers, he must have known of their nature and limited threat and had no reason to suspect that large amounts were being passed around or that individual students had great quantities.” 

13. Cuomo, Attorney General of New York v. Clearing House Association 

Issue: Pre-emption – Statutory Construction

Held: The State of New York requested information from national banks to enforce state lending laws. The National Banks Act (NPA) states: “No national bank shall be subject to any visitorial powers except as authorized by Federal law, vested in the courts . . . , or . . . directed by Congress.” The regulation promulgated by the Office of the Comptroller of the Currency interprets the term ‘visitorial power” very broadly and thus prohibits most state actions with regard to national banks. The Court held that “visitorial powers” refer to the sovereign acting as supervisor and not as law enforcer. The state action was meant to enforce state lending laws and not to act in a supervisory capacity. Thus, the regulation is too broad and the NPA does not pre-empt the state action. 

14. Ricci v. Destefano
Issue: Reverse Discrimination – Title VII

Held: A city administered a written test to qualify firemen for promotion. Based on the results of the test, no African-American candidates qualified. The city, claiming to be concerned about lawsuits, decided to disregard the test results for promotion purposes. The Court in a 5 to 4 decision held that the city failed to meet the “strong-basis-in-evidence” standard which would allow the city to take measures to avoid a disparate impact discrimination suit. The Court found that all that the evidence showed was that those that passed the test were mostly white. To meet the “strong-basis-in-evidence” standard the city would have to have evidence that the test was not connected to the requirements for the job. “That is because the City could be liable for disparate impact discrimination only if the exams at issue were not job related and consistent with business necessity, or if there existed an equally valid, less discriminatory alternative that served the City’s needs but that the City refused to adopt. . . . Based on the record the parties developed through discovery, there is no substantial basis in evidence that the test was deficient in either respect.” 



I hope that you find these materials are helpful. I look forward to hearing your suggestions for future newsletters. 
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