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Book of the Month

Founding Faith: How Our Founding Fathers Forged a Radical New Approach to Religious Liberty 


I found this book to be a great source of material for the classroom. Too often an author recreates the founding fathers in the author’s own image. We are either told that the founding fathers were a bunch of bible thumpers founding a country on strict bible principles, or that they were a bunch of atheists (maybe a deist or two) who were determined to protect the new country from the evils of religion. What I particularly liked about this book was that the author provides a much more sophisticated analysis of men who had major roles in the development of religious freedom in America. They did not all agree the proper relationship between church and state. Their views were well thought out, and their views changed throughout their lives. Specifically, this book looks at the views of Washington, Adams, Franklin, Jefferson and Madison. For a more detailed review of this book the New York Times review can be found at http://www.nytimes.com/2008/04/13/books/review/Brookhiser-t.html?ref=review.
A few years ago, I tried to give an online class a more accurate view of the interplay between religion and government under the First Amendment with this response, which is posted to my website. http://markbarnes.us/blog%207-24-06.htm However, I wish that I had read Waldman’s book before writing this response. While I think I was on the right track, I feel that reading the book has given my understanding much more depth. 
One aspect, which I had previously missed in my thinking on the religion clauses of the First Amendment, was how different the effects of these clauses were before the Fourteenth Amendment was adopted. In addition to people who supported the language of the First Amendment, because it created a separation between church and state and allowed for people to worship freely, there were other people who supported the same language because it preserved the concept of government sponsored religion at the state level. The United States as a whole was very religiously diverse, but certain religions dominated certain states. It was not until the Fourteenth Amendment and the doctrine of incorporation that states were prohibited from establishing religion, and were required to allow religious freedom within their own borders. 
This pre-Fourteenth Amendment view of the religion clauses is a great example to use in a class discussion about legislative intent. It is an example which illustrates how the intent of law makers voting for the same language can be diametrically opposed. In his book, Waldman points out that the founding fathers were also skilled politicians. At times they used certain language because it was politically possible to enact that language. They often had to settle for vague, ambiguous language because it could attract a majority of the votes, and not because it clearly stated their own personal beliefs. With regard to the religion clauses, the language was used because it was acceptable to those who wanted a separation of church and state, and those who wanted to preserve the states’ control over religion within their borders. 
In addition to the views of the founding fathers, I also think that it is helpful to introduce the views of other Enlightenment thinkers. Voltaire’s views on religious tolerance after he had been banished to England are particularly interesting to me. Voltaire discovered a connection between free markets and religious tolerance. He discovered that in the London market place men of many different religions cooperated well with one another, since it was in their own best business interest to do so. http://www.independent.org/newsroom/article.asp?id=2095
Founding Faith is also available in audio format. 


Website of the Month
Justia.com
This is a good resource for legal research on the Internet. The Supreme Court cases below are all linked through http://www.justia.com. 
List of Significant Cases involving the Religion Clauses
Note: Restrictions on actions of the states in the cases below are by way of the incorporation doctrine and the due process clause of the Fourteenth Amendment. 

Watson v. Jones, 13 Wall. 679 (1872)
A Presbyterian congregation split into two over a dispute. The suit involved a disagreement between the congregations over which of the two new congregations should control church property. The Court held that where a religion had a governing body to decide such disputes, Courts should not interfere with the determinations of the religion’s governing body. 
Everson v. Board of Education, 330 U.S. 1 (1947)
The Court by 5 to 4 upheld a New Jersey law providing for state payment of the cost of public transportation for students going to both public and Catholic schools. However, the Court stated:
"The 'establishment of religion' clause of the First Amendment means at least this: Neither a state nor the Federal Government can set up a church. Neither can pass laws which aid one religion, aid all religions or prefer one religion over another. Neither can force nor influence a person to go to or to remain away from church against his will or force him to profess a belief or disbelief in any religion. No person can be punished for entertaining or professing religious beliefs or disbeliefs, for church attendance or non-attendance. No tax in any amount, large or small, can be levied to support any religious activities or institutions, whatever they may be called, or whatever form they may adopt to teach or practice religion. Neither a state nor the Federal Government can, openly or secretly, participate in the affairs of any religious organizations or groups and vice versa. In the words of Jefferson, the clause against establishment of religion by law was intended to erect 'a wall of separation between Church and State.'" 
Kedroff v. St. Nicholas Cathedral, 344 U.S. 94 (1952) 
A New York law requiring that a domestic body be established to take administrative control over Russian Orthodox churches in North America from the main church headquarters in Russia was held to be an unconstitutional interference with religion, despite the argument that the law was meant to protect against foreign subversives. 
Engel v. Vitale, 370 U.S. 421 (1962)
The state may not compose an official state prayer to be recited in schools, even if the prayer is nondenominational and students have the option to remain silent. 

Abington School District v. Schempp, 374 U.S. 203 (1963)
The state may not require the reading of scriptures or the reciting of the Lord’s Prayer in schools, even if students may be excused from participation. 
Epperson v. Arkansas, 393 U.S. 97 (1968)
Because the purpose of a statute prohibiting the teaching of evolution in schools was to support a particular religious view, the statute was unconstitutional. 
Lemon v. Kurtzman, 403 U.S. 602 (1971)
The Court struck down a law which reimbursed none public schools for teachers’ salaries and other expenses. Most of the schools were Catholic schools. The case established what is known as the Lemon Test:
Every analysis in this area must begin with consideration of the cumulative criteria developed by the Court over many years. Three such tests may be gleaned from our cases. First, the statute must have a secular legislative purpose; second, its principal or primary effect must be one that neither advances nor inhibits religion . . . finally, the statute must not foster "an excessive government entanglement with religion." (Emphasis added.)
Stone v. Graham, 449 U.S. 39 (1980)
The state required the posting of a copy of the Ten Commandments in each classroom. The copies were purchased with private money and were required to include a statement that they were posted for their secular significance. However, the Court found that despite the required statement, the real primary purpose was religious. It is the real primary purpose which counts. The state action was held to be unconstitutional. 
Marsh v. Chambers, 463 U.S. 783 (1983)
The Nebraska legislature began each session with a prayer lead by a chaplain, who was paid with public funds. The prayers were in the Judeo-Christian tradition. The Court looked to the history of U.S. Congress, which has followed a similar practice since its first session and found that this history is strong evidence that the intent of the founding fathers was not to prohibit such an activity. 
Lynch v. Donnelly, 465 U.S. 668 (1984)
The city put up a Christmas display in a park near the shopping district each year. Among many different items, which included Santa Claus’ house and a Christmas tree, was a nativity scene. The Court held that the nativity scene was indirect, remote, and incidental and not a violation of the establishment clause. 
Wallace v. Jaffree, 472 U.S. 38 (1985)
A state law requiring one minute of silence for meditation or voluntary prayer violated the Lemon Test in that there was no secular purpose and the intent was clearly an establishment of religion. Thus, the law was unconstitutional. 
Westside Community Board of Education v. Mergens, 496 U.S. 226 (1990)
A student group wished to form a Christian student club, which would meet after school and have no faculty sponsor. A Federal law known as the “Equal Access Act” denied public funds to schools which denied access to school facilities based on "religious, political, philosophical, or other content" of the speech at such meetings. The Court held in favor of the students and found that allowing their meetings was not an establishment of religion. 
Lee v. Weisman, 505 U.S. 577 (1992)
The Court upheld the Lemon Test with regard to the practice of school officials inviting a clergy member to offer a prayer at a high school graduation ceremony. The Court found that the practice was an establishment of religion. 
Zobrest v. Catalina Foothills School District, 509 U.S. 1 (1993)
The Individuals with Disabilities Education Act (IDEA) required that the school district pay for an interpreter for a deaf child. In this case the child attended a religious school, which included religious teachings as a part of its curriculum. The school district argued that paying for the interpreter would violate the establishment clause. The court held that there is no violation when it is a benefit provided to a wide group of people equally without any regard to their religion. 
Rosenberger v. University of Virginia, 515 U.S. 819 (1995)
The University of Virginia paid the publication costs for materials published by various student organizations. However, the university refused to pay for the publication cost of a newspaper written by a Christian student group. The Court held that the refusal was not permissible. The payment was not an establishment of religion. Rather, the refusal was viewpoint discrimination and violated the students’ right to free speech. 
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